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Date: Monday, Feb 15, 206, 0:23 AM
Ta: Simon, David A.

Subject: Re; Rachet Maddow is rihl

ho wiry. Mo bow DRave a bettor chance of being elecled Paps.

From: Simon, David A, [mailm:david.simcn@sidiev.mm]
Sent: Monday, Febiriary 15, 2016 09:18 AM

To:[bai !

Subject: Rache| Maddow is righit

You'd he an amazing Justice! Rrilliant! And no one betier premicred to sicer the court
andt a ime when the balance between sceuinty and liberty has never been more delicaic.
DAS

htip:iwww.realclearpolitics.comivideo/2016/02/1 3madda w_jeh_tohnson possible repla
cement for_scalia_could_petl throngh £op_scnate fimi

Maddow: Jeir Johnson Possible Replacement For
Scalia, Could Get Through GOP Senate

R srsizn

Reacting to the death of Supreme Count Justice Antonin Secalia, aged 79. MSNRC anchor
Rachel Maddow sald people aking predictions of how President Obama will handle the

vacancy will be "embarrassed,™

“This js kind of as big a jol as we can get,” Maddow said about Scalia's death and the

vacancy left behind. "1 think anybody whao's £oing 1o predicr exactly what's EOINgG 1o




happen here is going to be embarrassed by thaose predictions just wirbin the nexr few

Maddow came up with an interesting scenario where President Obama would neminate
someone who "ctfectively bas already heen vetted " such ss a cabinet level official,
Maddow suggesied the "very reserved and noi-ideniogival” Seeretary of Homeland

Secretary feh Johnson.

01 had 1o throw one seenario o the mex, this might be the kind of tinte when the
presudent would choose 2 nominee who clicerively has already been vetted, somchody
whe can Kind of jumnp the Jine in terms of the United States Senate. somebody who has
recently Been through & rigorous contirmation process. somebody wha, for cxample, is a

cabinet bevel official inthe Chaine admunustratron alecady.” Muddow propased.
¥ PTY

"The {itst person who springs to mind for that kind of & scenario s Homeland Security
Seerclary Jeh Johoson, who is a vary reserved and non-ideslonical porson but has served
in several administralions as « top Pentagon lawyer, as 2 very trusted national SCCLFILY
cxpert and legal mind and is sow running the biggest ageney in the covernment outside

ot the Pentagon or the Veterans Affaies department.” Maddow susgested.

"Somncbody like that could conce vithly be s0 non-obrectionable o the United Stites
Senate that mayhe they would allow that sert of confirmation pracoss w ro ahead, even
when another judiciat somines, who night more typically be on the short lstwould et
beld wp by this Republican Serue tyng to hold out for the hope of u Republican

president 1o pick a nomince." Maddow also said.
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The Speaker’s Lobby: This Week Oyl
By: Chad Pergram, EOX News
15 February 2016

You've heard the breathless ads on TV,

Car dealerships trying to unload inventory, Appliance stores hawking refrigerators, washers and dryars,
Deals at fast-food restaurants.

“This week and this week only!” bark the shnouncers.

And believe it or not, such limited optians may exist for the President when there's 3 vaLancy on the
supreme Court and the Senate is out of session.

Far a time pver the weekend, it appeared as though fresident Obama could have 3 rare oppartunity to
make what's cafled 2 “recess appointment” to succeed the |ate Justice Antonin Scalia,

To be clear, the President gave few signals Saturday that he would expedite the selection of 5 nominge,
let alpne execute a rare rocess appointment to the High Court.

“f plan ta fulfil my Constitutional responstbilities to nominate a successor in due time. There will be
pienty of time for me to do so,” said Mr. Obama.

On Sunday, White House spokesman Eric Schuitz declared that President Obama would “approach this
namination with the time and rigor required, Given that the Senate is currently in recess, we don't
expect the President to rush this through this week, but instead will do so in due time once the Senate
returns from their recess,”

Eut consider for 3 mament why the President may fave pondered this aption as he looked ta fill Scalia’s
slot,

Just howrs after 5ealia’s death, Senate Majority Leader Mitch MeConnet! {R-K¥} said Mr. Dbama waould
face a battle royate should he try to paminate someona to the High Court during the remaining time on

fits term — close to a year

“The American people should have 3 vaice in the sedection of their next Supreme Court Justice.
Theretore, this vacancy shoukd not be filled until we fave a new President,” said MeConnsl).

Other Repuhlican senators followed MeConnell’s lead.




"It onky makes sense that we dafer to the American people who will elect 2 rew President to select the
next Supreme Court bostice,” safd Senate ludiciary Comrmittee Chairman Chuck Grasskey (R-fA)

And It wasn't just what GOP senators thought shoidd happen. Republicans command the Senate
majority with 52 seats, Sixly votes gre necessary to clear a Senate filibuster. It might take 3 lot to
owercome Republican efforts to dog consideration of any Supreme Court nominee — even though itis
unprecedented for the Senate to filituster such d namination.

The Senate filibustered the nomination of Associate Justice Abe Fortas to became Chief lustice af the
United States in 1968. But Fortas was already on the Supreme Court. Nominces have withdrawn.
President George W. Bush nominated Harrist Méers in 2005 before she pufled aul, anticipating a rocky
confirmation process. President fonald Reagan tapped Douglas Ginshurg for the Court in 1987, But
Ginsburg withdrew aver his marijliana use. The Senate has never fitibustered a naminee hefare 2 final
condirmation vote, Twelve nominess ‘ost an the Senate floor, The most recent Supreme Court naminee
ta sturnble at confirmation came in 1287 when Reapan sefected Rabert Bork, Bork only garnered 42 ayes
for confirmation and the nominatian failed.

50, if you're President Obama, yosy may search for any possible pathway o get your naminee scated on
the Supreme Court, And semething very routine urfolded on Capitol Hill 1ast Friday which gave (and sgill
gives) Mr. Obama a route to cireum navigate the Senate and passibly install a Justice on the Suprerne
Cowert,

Satk the House and Senate planned to abandon Washington this week for the President’s Day recess.
a1 Friday, the Senate agreed to whal's known as an “adjournment resolution.” Article |, Section 5 of the
Constitution says that "Neither House, during the Session of Cangress, shall, withaut the Cansent of the
other, adjourn for more than three days, nor to any other Mace than that in which the two Houses shalf
be sitting.” In other words, the House and Senate must earn the blessing of the other hefore taking off
for maore than three days. |11 Ihey don®:, the House and Senate somctimes meet for fust a few secands at
a time at three-day intorvals with skeleton staff These are cafled "pro-forma® sessions and constitute a
“meeting” of the House o Senata.

However, whan the Senate adjourned an Friday, it did so "rorditionally until Monday, February 15,
2016." But the contingency was that the Senate wouldn’t meet at all this week if the House alsg
aoaroved the adjournment resclution. The House did 0 befere leaving Friday, Thus, the House and
Senate were in syac, 5o the Senate autnmatically scrapped its plans for at teast twe pro-forma sessions
thiz weal:

ftwas clear. Both the House and Senate had vated to U3 0N recess.

the Founders anticipated periodic Longressional recesses. So to maintain the operation of governmaent,
the Founders grafted a clause onto Article I, Section 2 of the Constitution, & states that “The President
shail have Power to fill up all Vacanoes that may bappen during the Recess af the Senate

In 2012, President Obama made four recess appointrnents during a three-day respite between two pro-
farma sessions, Opponents of the offort challenged the President’s appointments to the Supreme Court,
lustices ruled Mr. Obama's ploy to be unconstituteonal. In Netiona! Lebor Belotions Baord v Conning,
Supreme Court Justice Stephen Brever wrote that it was out of bounds for the exacurive branch to tetl
the lepislative branch whast constitutes a FODESS.




"The Serate is in session when it says it i3, wrote Breyer in the majority Gpiniarn.

Moreover, the Court also determined that 3 recoss between three and ten days is too abbroviated fora
recess appaintment. In other words, the Senate will be back soon and thers's ample time ta consider
nowmination then.

Two paints, The Senate oft town Friday, February 12 and seturns on February 22, That's right on the
cusp of ter days, But perhaps more importantly, the House and Senate are truly in the perfect
parliamentary posture where a recass appointment could be applicable. The 2012 Circumstancss which
piompied the NLRR case trody wasn't really a recess, These circurnstances are different. This i A FECess,

Recess appaintments ta the Supreme Court aren't rare. Presidest Dwight Eisenhower advanced twa
individials to the High Court via recess appaimtments: William Brennan in 1958 and Poter Stewart in
1352 Howeves, all recess appointraents are tem parary, The Senate later confirmed both Brennan and
Stewart.

It may be a ambitious to advance a recess appaintment during this recess — even if President Obama
wanted to. If McConnell sticks to his guns to block a nominee, why couldn’t the President Just wait until
the rext, true Senate recess?

That would be fogical. McConnrell's already thrown down the gauntlot, Howewer, with 4 seat on the
Supreme Courr at stake, there is no way that MeConnell and House Speaker Paul Ryan [R-WIH) would
dpprove a joint adjaurnment resalution for the rest of Mr, Obama's presidency. Expect the House and
senate 1o revert to halding abhreviated meetings every three days when they face lengthy recesses,
“hanks to the ruling in Notionef Labor Relotions Board v. Canning, the President can’t make a recess
appaintment when the Senate huddies eviery throe days.

That's why this rare opportunity exists only now for the President,

There's another issue. Say the President was EDING to Make 3 recess appointment durtng this Sanate
vacation, All adjournment resolutions include emergency clauses. They grant the leaders of hoth bodies,
fwith censultation of the minarity) the right 1o bring the Senate and/for House back to dead with an issue
“If, inchis opinion, the gublic interest shall warrarm ik."

Thus, the House and Senate carry 3 fallsafe should there be a national emergeney. The House and
Senate came hack to approve money fer FEMA in dramatic, post-witching hour sessions in garly
September, 2005 after Hurricame Katrina, However, the key to the exigency clause is “concurrense with
the Minority Leader of the Senate.”

Ore wonders if Senate Minarity Leader Harry Reid {D-NV) would agree to summorning the Senate back
Lo session to block the possibility of a Supreme Court recess appaintment. Moreover, senior Senate
Republican sources say the Sonate would anly ever schedule pro forma sessians this week if Fresident
Obzma forged ahead with a recess appointment,

A Senate effort to block that person vig scheduling a Senate meeting could be dubiaus at bBest. The
Senate iy now if recess and tha appeintment would be made Huring this recess. But the ten-day issue




prescribed in the National Labor Relations Board case could kick in. That could nullify the regess
appointment option.

't doesn’t uppear as though Mr. Sbama will £o the recess appointment route to immediately succeed
Scalia at the Supreme Court. And even if the President tried, the window is narrow at best,

It's available only for this wesk. And for this week only,

Chad Fergram
Senior Producer for Capitol Hilt
FOX Mews
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Thie email is only intended for the use of the addressess, Copying, forward, printing or other use of this
message, by those other than to whom itU's addressed to i< not autharized, Information here may be
exempt from disclosure. I vou're not the intended recipient, please notify us and delete copies of the
message. Thank you.

This message and its attaclumenis may contain legally privileged or confidential information, I
15 mtended solely for the named addressce. If you are not the addressee indicated in this messuge
{or respunsible for delivery of the message (o the addrossee). you may not copy or deliver this
Imessage or s attachments to anyone, Rather, you shoulkd permancntly delete this message and
its attachments and kindly notify the sender by reply e-mail, Any content of this message and s
attachruents that does not relate to the official business of Fox News or Fox Business must not he
taken to have been seni or endersed by either of them, No representation is made that this email
or its atlachments are without defect,
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. SubjectiiRE: Sureme Caurt

Date:: 20165214 15:20:77

Prority: Norma!

Ha!
Yes Yes vou do.
And, you know - it's pretty fun.

FromD ]

Sent: Sunday, Fefiruary 14, 2016 2:59:26 PM
To: Breasseale, Todd
Subject: Re: Supreme Court

"o state the ogvious, | have 2 grester chance o* being clecrae Pops, But the buzz is always mice
Just the same. Washington revels in "lists” of "those under corsideration.” | owe Rachel

From: Breassaale, Todd
v, February 14, 2016 02:57 PM

Subject: RE: Supreme Court
This is reminiseent of a couple Thankspivings ago.

Poims to Doina for trying. 1 suppose.

me{{“}{ﬁj

Sent: Sunday, February 14, 2016 2:41:04 PM
To HENTEY]

Cc: Breasseale, Todd

Subject: RE: Supreme Court

QK thark vou anyways,

Fromjbit} ]
Sent: Sunday, February 14, 2016 2:40 PM
To: Chiacly, Doina {Reuters Mewsh




Cc: Breasseale, Todgd
Subject: Re: Supreme Court

Doina. thanxs for cantacting me | have ro comment on or off the rELOn,

Sent: Sunday, February 14, 2016 02:32 PM
To: ke

Subject: Supreme Court

Hi Secretary Johnson,

Can Reuters have five minutes of your time today to discuss the next Supreme Court nominee?
We've heard your name mentioned as a possibility and want to discuss that and/or what you
think Lhe strategy might be for President Obama’s decision on this. What kind of criteria and
background would stand the best chance of getting through the Senate, it any?

It can be an off the record canversation,

You ard | could speak or | can put you in touch with our main supreme Court reporterfeditor,
loam Biskupic, who has written a definitive biography of Sealia, for a background conversation
on the next Supreme Court nominee. Ioan, whe yau may remember meeting at the White
House Correspondents Association dinner, will be coardinating our coverage of the Scalia
replacement,

Flease let me know if that is at all possible,

Hepe you are well and thank you,
Ooina

Boing Chiacu
Breaking News

Reuters Washington
ihiE]
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